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of the Regulatory Scrutiny Board regarding the envisaged
revision of REACH and the Mercury Regulation (case
1053/2023/MIK)

Made in accordance with Article 4(1) of the Statute of the European Ombudsman?

The complainant, a civil society organisation, asked the European Commission to grant
public access to the impact assessments and opinions of the Regulatory Scrutiny Board
regarding the envisaged revisions of the Regulation concerning the Registration,
Evaluation, Authorisation and Restriction of Chemicals (‘REACH) and the ‘Mercury’
Regulation. At the initial stage, the Commission disclosed heavily redacted versions of the
requested documents regarding the revision of the REACH Regulation, and refused to
disclose any documents regarding the revision of the Mercury Regulation. In doing so, the
Commission invoked exceptions under the EU legislation on public access to documents,
arguing that disclosure would undermine the protection of commercial interests and an
ongoing decision-making process. Dissatisfied with this outcome, the complainant asked
the Commission to review its decisions. When the Commission failed to reply within the
statutory time limits, the complainant turned to the Ombudsman.

Following the Ombudsman’s request, the Commission issued final decisions concerning
both requests. It maintained its decision to disclose only the heavily redacted documents
concerning the REACH Regulation. However, the Commission granted full public access to
the documents concerning the Mercury Regulation, as it had concluded the relevant
decision-making process in the meantime.

The Ombudsman has already taken the view that failure to comply with the time limits laid
down in the EU legislation on public access to documents cannot be good administrative
practice. Itis crucial that citizens have timely public access to legislative documents, so
that they can exercise their democratic right to influence EU law making.

Moreover, the Ombudsman is not convinced by the Commission’s arguments that
disclosure of the requested documents that concern the revision of the REACH Regulation
would seriously undermine the interests protected by the exceptions set out in the EU
legislation on public access to documents.

Therefore, the Ombudsman took the view that the Commission’s refusal to grant full public
access to the requested documents constituted maladministration. She recommended that
the Commission review its decision and grant full public access to the requested
documents.
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Background to the complaint

1. The Regulation on theRegistration, Evaluation, Authorisation and Restriction of
Chemicals (REACH)? entered into force on 1 June 2007.1t aims to improve the protection of
human health and theenvironment from the potential risks of chemicals, whileenhancing
the competitiveness of the EU chemicals industry. It also promotes alternative methods for
the assessment of the hazard of substances toreduce animal testing. As part of its
Chemicals Strategy for Sustainability adopted on 14 October 2020, the European
Commission announced a planned amendment of the REACH Regulation to achieveits
ambition for safe and sustainable chemicals and a high level of protection of health and the
environment, while preserving theinternal market.3

2. The Mercury Regulation*covers the full life cycle of mercury.On 14 July 2023, the
Commission proposed its revision to target thelast intentional remaining uses of mercury
in a variety of products in the EU, in line with commitments set out in the EU’s Zero
Pollution Ambition.5

Request for public access to the REACH-related documents

3. On 25 November 2022, the complainant, a civil society organisation, requested public
access®to the impact assessments and opinions of the Regulatory Scrutiny Board (RSB)
regarding any envisaged revisions of the REACH Regulation.

4. On 13 January 2023, the Commission granted publicaccess toa heavily redacted version
of these documents.

5. On 19 January 2023, the complainant madea confirmatory application requesting wider
access. The extended deadline for the Commission toreply elapsed on 2 March 2023.

6. On 12 June 2023, not havingreceived a reply, the complainant turned to the
Ombudsman.

Request for public access to the Mercury Regulation-related
documents

7. On 17 January 2023, the complainant requested publicaccess to theimpact assessments
and RSB opinions, as well as a list and minutes of any ‘upstream meetings’ held between
RSB and the staff of the Commission regarding the revision of the Mercury Regulation.

% Regulation 1907/2006 of the European Parliament and of the Council of 18 December 2006 concerningthe
Registration, Evaluation, Authorisation and Restriction of Chemicals (REACH), OJ L 396/1.

® https://environment.ec.europa.eu/news/chemicals-commission-seeks-views-revision-reach-eus-chemicals-legislation-
2022-01-20_en

* Regulation (EU) 2017/852 of the European Parliament and of the Council of 17 May 2017 on mercury, OJ L 137/1,
https://eur-lex.europa.eu/legal-content/ EN/TXT/?qid=1531231211865&uri=CELEX:32017R0852
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https://environment.ec.europa.eu/topics/chemicalsmercury_en#:~:text=1n%20July%202023%20the%20Commission%2
Oadopted%20the%20Delegated%20Regulation%20transposing,lamps%20and%20non%2Delectrical% 20equipment

® Under Regulation (EC) 1049/2001 regarding public accessto European Parliament, Council and Commission
documents: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32001R1049&from=EN
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8. On 24 February 2023, the Commission refused to disclose the requested documents.
9. On 1 March 2023, the complainant madea confirmatoryapplication.

10. In theabsenceof a reply, thecomplainant turned to the Ombudsman on 12 June 2023.

The inquiry

11. The Ombudsman opened an inquiry to seek a prompt reply tothe complainant’s
confirmatory applications. The Ombudsman inquiry team alsoinspected the documents at
issue in order to examine the extent of the publicaccess granted and the specific reasons
provided by the Commission justifyingits non-disclosure of the requested documents or
their parts.

12. The Ombudsman invited the Commission to provide any additional views for her to
take intoaccount during this inquiry. The Commission chosenot to provide any additional
views.

13. In thecourse of theinquiry, the Commission replied to the complainant’s confirmatory
applications. Specifically, on 5 July 2023, the Commission issued a confirmatory decision
on the request for publicaccess to the REACH-related documents, maintainingits initial
position.On 14 July 2023, the Commission published a revised impact assessment and the
related second RSB opinion on the proposed revision of the Mercury Regulation.On 10
August 2023, the Commission granted publicaccess to therequested documents, thatis,
full access to an earlier version of the impact assessment and the opinion of the RSB, with
the exception of personal data.

14. The Ombudsman received the comments of the complainant on the Commission’s
replies.

The scope of this recommendation

15. Since the complainant has in the meantime received access to the documents related to
the revision of the Mercury Regulation, this recommendation concerns only those
documents which concern therevision of the REACH Regulation. That said, the
Ombudsman will include her assessment of how the Commission handled the request for
the documents related to the Mercury Regulation in her decision closing this inquiry.

Arguments presented to the Ombudsman
By the complainant

16. The complainant considered that its confirmatory applications werenot handled in a
timely manner. It was concerned that the delays by the Commission in handling the
requests werean attempt toavoid responding to them until therelevant legislative
proposals were published. At that point in time, however, the complainant claimed that it



wouldbe too late for it to exercise thedemocraticright toinfluence the decision-making
process.

17. The complainant contended that, in accordance with EU case-law,” documents drawn
up in the context of animpact assessment of a possiblelegislative proposal arelegislative
documents, which should be made directly accessibletothe public.?

18. The complainant argued that therequested documents contained ‘environmental
information’ within the meaning of Regulation 1367/2006,°which imposes a higher
standard of transparency on such information.

19. The complainant alsoargued that exceptions to the right of publicaccess to legislative
documents must beinterpreted in a particularly restrictive way.In the complainant’s view,
the Commission provided no specific evidence of theactual and specific risk to its
decision-making process by the full disclosureof therequested documents.

20. The complainant also considered that, in any case, an overriding publicinterest in the
disclosure of the requested documents exists, especially in view of the on-going exposure
of humans toharmful chemical substances and their impact on thenatural environment.
Accordingto the complainant, thereis a real urgency in addressing any shortfalls or
deficiencies in theexisting EU laws and that only publicaccess to therequested documents
would enable the complainant toinfluence thelegislative processes in question.

By the Commission

21. In its confirmatory decision concerning the REACH-related documents, the
Commission argued that full disclosure of the impact assessmentand related RSB opinion
would seriously undermine the Commission’s ongoing decision-making process.

22. It stated that theredacted passages contain information about policy options, their
possibleimpacts, a comparison of the options, details on a preferred option and the
methodology for evaluatingimpacts. It explained that theredactions in the annexes
concern the potential options, the practical implications of proposed options and the
methodology for screening and assessingimpacts. Furthermore, the Commission explains
that theredactions in the opinion of the RSB and the summary of the findings (which
mirror theinformation in theimpact assessment) concern the conclusion as well as
detailed comments on the impact assessment.

23. The Commission argued that theimpact assessment was still a draft and work-in-
progress, which wasbeingrevised in light of the RSB opinion. Fundamental elements of
the impact assessment werebeingreconsidered. If released at that stage, the content of the

" Judgment of 4 September 2018, Case C-57/16 P, Client Earthv Commission,
https://curia.europa.eu/juris’fdocument/document.jsf?text=&docid=205322&pageIndex=0&doclang=EN&mode=Ist&dir=&
occ=first&part=1&cid=1918932, paragraphs84-93

® Atticle 12(2) of Regulation 1049/2001

° Regulation 1367/2006 of the European Parliament and of the Council of 6 September 2006 on the application of the
provisionsof the AarhusConvention on Accessto Information, Public Participationin Decision-makingand Accessto
Justice in Environmental Mattersto Community institutionsand bodies, OJ L 264/13, https://eur-lex.europa.eu/legal -
content/EN/TXT/?uri=celex%3A32006R1367
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redacted parts could give riseto external pressure, putting at risk the timely adoption of
the impact assessment. Therevision of REACH would significantly impact a widerange of
stakeholders. The intenselobbyinghad already been documented in the press.1 Therefore,
according to the Commission, therisk was “very serious and real”. Also, the Commission
was concerned that someredacted parts could be taken out of context, adversely affecting
the conduct of the ongoing decision-making process.

24. The Commission considered that its work on theimpact assessment was transparent
and involved all stakeholders. The majority of studies for the purpose of developing the
impact assessment had already been made public.

25. The Commission further argued that full disclosure of the requested documents would
undermine the protection of commercialinterests of the Commission’s contractors who
performed studies underpinning theimpact assessment, including their intellectual

property.

26. The Commission stated that, accordingtothe contractual arrangements in force, “the
Union acquires all the rights as from the moment the contractor has created the results”. In the
Commission’s view, under these arrangements, theintellectual property of the studies
wouldbe transferred only once the final results wereapproved by the Commission. This
wasnot yet the case withregard toall thestudies at the time the request was made.
Therefore, some sections of the impact assessment were redacted to protect theintellectual
property of third parties.In the Commission’s view, only their authors could authorise
their disclosure or dissemination at that time.

27. The Commission further considered that the documents at issue do not contain
‘environmental information”or “information related to emissions into the environment’.!!
Therefore, in the Commission’s view, a higher standard of transparency did not apply.In
particular, the Commission argued that estimates and projections of the effectiveness of
the chemical policy werestill being revised and refined and could not be considered as
‘environmental information’. Nor did they reflect information about actual or foreseeable
emissions within the meaningof the EU case law.

28. The Commission considered that there was no overriding public interest in
disclosure.

The Ombudsman's assessment leading to a
recommendation

On the nature of the documents at stake in this inquiry

' The Commission referred to the following article published online: https://corporateeurope.org/en/2020/09will-eu-
commission-stand-firm-against-toxic-lobbying-pressure

" Article 2(d)(iii) and Article 6 of Regulation 1367/2006. In case the documentisdeemed to contain environmental
information, exceptionsunder Regulation 1049/2001 must be interpreted restrictively. In case the documentisdeemed
to contain information on the emissionsto the environment, the overriding interest in disclosure would be deemed to
existin law.
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29. Under the EU Treaties, citizens havethe “right to participate in the democratic life of the
Union” 12 Therefore, all EU decisions must betaken “as openly and as closely as possible to the
citizens” .1 This is particularly important when EU institutions act in their “legislative
capacity”.1* The principle of legislativetransparency is enshrined in the EU Treaties!®and is
reflected in the EU law on publicaccess to documents, which states that “legislative
documents” must be directly accessible to the public, unless their disclosure would
undermineone or several publicor privateinterests explicitly protected. 16 The possibility
for citizens to scrutiniseall theinformation forming thebasis for EU legislativeactionis a
precondition for theeffective exercise of their democraticrights.?”

30. The documents at issue in this inquiry areclearly legislative documents, to which the
highest standards of transparency must apply. The Court of Justice held that impact
assessments arekey tools for ensuringthat EU legislative proposals are developed based
on transparent, comprehensive and balanced information. Therefore, impact assessment
reports and theaccompanying RSB opinions constituteimportant elements of the EU
legislative process.18

31. In addition, the Ombudsman considers that, while therelevant parts of the requested
documents may not relate to ‘information on emissions into theenvironment’, these parts
do contain ‘environmental information’.”’Environmental information’may beany
information used in policies or legislation relating to theenvironment. Theimpact
assessment at issuehere contains the study of theimpact of different policy options
envisaged in respect of environmental matters.In accordance with EU case-law?, this must
be deemed to beenvironmental information.

32. Under the EU Aarhus Regulation, if a document contains ‘environmental informatior,
the exceptions provided for in the EU legislation on publicaccess must be interpreted
restrictively.20

33. Since the requested documents constitute ‘legislative documents’and contain
‘environmental information’, the exceptions set out in Regulation 1049/2001 must be
interpreted particularly restrictively.

On the application of the exception relating to the protection of an going decision-making process

2 Article 10 of the Treaty on European Union (TEU)

3 Articles1 and 10(3) TEU

¥ Recital 6 of Regulation 1049/2001

> Article 15(2) TFEU

'® Article 12(2) and Recital 6 of Regulation 1049/2001

" See, to that effect, judgments of the Court of Justice of 1 July 2008, Joined CasesC-39/05 P and C-52/05 P, Sweden
and Turco v Council, para. 46, https://curia.europa.eu/juris/liste.jsf?num=C-39/05&language=en and of 17 October
2013, Case C-280/11 P, Council v Access Info Europe, para. 33, https://curia.europa.eu/jurig/liste.jsf?num=C-
280/11&lanquage=EN

'8 Case C-57/16 P, Client Earth v Commission, paragraphs90-91

¥ See asimilarassessmentin Case C-57/16 P, Client Earth v Commission, paragraphs97 and 101

® Article 6(1) of Regulation 1367/2006 of the European Pariamentand of the Council of 6 September 2006 on the
application of the provisionsof the Aarhus Convention on Accessto Information, Public Participationin Decision-making
and Access to Justice in Environmental Mattersto Community institutionsand bodies, OJ L 264/13, https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32006R1367
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34. Having inspected the non-redacted versions of the REACH-related documents, the
Ombudsman found that theredacted parts arenot particularly sensitive. Rather, they
constitutean exampleof the typeof workthat would underpin any legislative proposal,
especially in so far as they contain different policy options, analyses of these options and
their potential consequences.

35. The Commission argued that theredacted parts of the requested documents werestill
work-in-progress. As such, it claimed that these parts could be misinterpreted if disclosed
and could lead to external pressure, putting at risk the timely adoption of the impact
assessment.

36. As the EU Courts haveheld on multiple occasions, the publicis perfectly capable of
understandingthat certain documents are provisional in nature and may thus besubject to
change.?! Crucially, the Court of Justice recalled that the expression by the publicor
interested parties of their views on the policy options envisaged by the Commission before
specific legislative proposals are announced “is an integral part of the exercise by EU citizens
of their democratic rights” 2

37. Accordingto EU case-law, therisk of external pressure can constitutealegitimate
ground for restrictingaccess todocuments related to the decision-making process.
However, thereality of such external pressuremust be established with certainty and
‘tangible evidence’ must be adduced to show that thereis a reasonably foreseeablerisk
that the decision would be substantially affected ow ing to that external pressure.22 The
Commission must demonstrate that this pressureand influence would seriously affect,
prolong or complicate the proper conduct of the Commission’s decision-making.

38. The Ombudsman understands that the EU administration may bereluctant toshareits
preliminary views thatmay besubject to publiccriticism and pressure. However as the
Court of Justice held it is for the Commission to prevent any adverseimpact inits
decision-making process arising from such external pressures. Refusing public access to
legislative documents cannot beused as a safeguard by EU institutions when faced with
external pressures.2

39. The Commission refers to an online article from 2020, which reported external pressure
on the Commission whileit was developingits new chemical policy.?> However, this
articlesuggests that,in 2020, the chemical industry might havehad privileged access to
the Commission’s decision-making process.If this was the case, disclosure of the
requested documents would beall the moreimportant as it could put industry and civil
society on an equal footing. In any case, thearticle does not elaborate on why therisk of
external pressurein this case would be more serious than in cases of other legislative
initiatives of the Commission and why this risk would substantially affect the

2 Judgment of the General Court of 22 March 2018, Case T-540/15, De Capitaniv Parliament, paragraph 120.
https://curia.europa.eu/jurisdocumentdocument.jsf?text=&docid=20055 1&pagelndex=0&doclang=en&mode=Ist&dir=&o
cc=first&pan=1&cid=774069

% Case C-57/16 P, Client Earth v Commission, paragraph 108

# Case T-252/19, Pechv Council, paragraph 92,
https://curia.europa.eufjurisdocument/document.jsf?text=&docid=24017 1&pagelndex=0&doclang=EN&mode=Ist&dir=&

occ=first&part=1&cid=1916898
* Case C-57/16 P, Client Earth v Commission, paragraph 124
% https.//corporateeurope.org/en/2020/09/will-eu-commission-stand-firm-against-toxic-lobbying-pressure
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Commission’s ability to completeits work. Neither did the Commission explain w hy it
considers that external pressure would be further increased due to disclosure of these
documents.

40. The Ombudsmannotes that alargenumber of the Commission’s legislativeinitiatives
attract significant publicinterest from various stakeholders and themedia.If the
Commission could justify non-disclosure ofits impact assessments by reference to such
interest and potential public pressure, it would mean that the principle of transparency of
EU law-making would be devoid of any practical meaning. Thereis nothingin the
Commission’s argumentation to suggest that the decision-makingin question is exceptional
so as to justify an exception to the fundamental right of publicaccess to legislative
documents.

41. The Commission alsoargued that theworkon its impact assessment was transparent
and inclusive, and that some other documents concerning this impact assessment had
already been published. However, the fact that other sources of potentially relevant
information areavailableis not pertinent to theassessment of an application for public
access to documents.2

On the application of the exception relating to the protection of commercial interests

42. The Commission further argued that full disclosure of therequested documents was
prevented by theneed to protect the commercial interests and intellectual property of the
contractors who carried out the studies underpinning theimpact assessment.

43. In its confirmatory decision, the Commission stated that, according to the arrangement
with its contractors, “the Union acquires all the rights as from the moment the contractor has
created the results...”. However, the Commission then argues that theintellectual property
of some studies, the results of which havebeen included in theimpact assessment, had not
yetbeen transferred tothe Commission at the time of the request as the Commission has
not yet approved theseresults. The Ombudsman does not find this argument entirely
clear. Based on the contractual arrangement cited by the Commission, it would seem that if
certainresults havealready beenincluded in the draft impact assessment, they must have
already been “created” and, therefore, acquired by the Union based on the contractual
provision cited above.

44. However, regardless of whether the Commission has already acquired theintellectual
property rights,in order to rely on this exception, the Commission must show that the
documents requested contain elements which may, if disclosed, seriously underminethe
commercial interests ofa person.?” According to the case law, the protection afforded to
intellectual property rights does not systematically take precedence over the presumption
of disclosureby means of theright of public access to documents under Regulation No

% Case T-540/15, De Capitaniv Parliament, paragraph 108

 Judgement of the General Court of 5 February 2018, Case T-718/15, PTC Therapeutics International v EMA,
https://curia.europa.eu/jurisdocumentdocument.jsf?text=&docid=199044&pageIndex=0&doclang=EN&mode=Ist&dir=&
occ=first&pan=1&cid=1918748, paragraphs64 and 85



1049/2001.28 The Ombudsman considers that the Commission failed to demonstrate how
the commercial interests of its contractors w ould beundermined.

45. Overall, the Ombudsman concludes that none of the arguments presented by the
Commissionjustify therefusal to provide full publicaccess to the requested documents in
line with Regulation 1049/2001 and the caselaw of the EU Courts.In this context, it should
be recalled that therequested documents constitutelegislative documents and contain
environmental information, soa particular high standard of transparency applies to them.

46. In light of the above, the Ombudsman finds that the Commission’s refusal to grant full
access to the requested impact assessmentand RSB opinion related to therevision of the
REACH Regulation constituted maladministration. She therefore makes a corresponding
recommendation below.

47. As regards thetime taken by the Commission to process the complainant’s access
requests, the Ombudsman notes that this caseis another example of thesignificant and
systemic delays the Commission encounters in dealing with confirmatory applications,
which theOmbudsman considered toamount tomaladministration in the context of an
own-initiativeinquiry into the matter earlier this year.?? Most recently, the Ombudsman
brought thematter totheattention of the European Parliament by way ofa Special
Report.30This case exemplifies how crucialitis for citizens tohave timely publicaccess to
legislative documents, so that they can exercise their democraticright toinfluence EU law
making.

Recommendation

On the basis of the inquiry into this complaint, the Ombudsman makes the following
recommendation to the Commission:

The European Commission should fully disclose the requested documents concerning
the revision of the REACH Regulation without any further delay.

The Commission and the complainant will beinformed of this recommendation. In
accordance with Article4(2) of the Statute of the European Ombudsman, the Commission
shall send a detailed opinion by 22 December 2023.

% See also judgement of the General Court of 13 January 2017, Case T-189/14, Deza v ECHA,
https://curia.europa.eufjurisdocument/document.jsf?text=&docid=186721&pageIndex=0&doclang=EN&mode=Ist&dir=&
occ=first&pan=1&cid=1918841, paragraph 119

» Recommendation on the time the European Commission takesto deal with requestsfor public accessto documents
(strategic inquiry O1/2/2022/OAM), available at: https://www.ombudsman.europa.eu/en/recommendation/en/167661

¥ Special Report of the European Ombudsmanin her strategic inquiry concerning thetime the European Commission
takes to deal with requestsfor public accessto documents(O1/2/2022/0AM),
https://www.ombudsman.europa.eu/en/special-report/en/175425
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Emily O'Reilly
European Ombudsman

Strasbourg, 25/09/2023
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